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SCHERMER, Bankruptcy Judge

Miguel Ignacio BenitefDebtor) appealthe bankruptcy court'sdismissal of
his Chapter 13 bankruptcy case. We have jurisdiction over this appeal frbnathe
orderof the bankruptcy courtSee28 U.S.C. § 158(b). For thheasons that follow,
we affirm.
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The issue on appeal is whether the bankruptcy court properly dismissed the
Debtor’'s Chapter 13 case as void because it was a violation of the automatic stay in
his pending Chapter 7 bankruptcy case. We tia@dit did.

1 The Honorabldrian T. FenimorgChief Judge, United States Bankruptcy Court
for the Western District dflissouri



BACKGROUND
In 2017, the Debtor filed a Chapter 7 bankruptcy petitibhe bankruptcy
court granted the motion for relief from the automatic stay fileddscared creditor,
PBS Credit Services, Inc. (Creditpwyith respect to real propsg (Property)in
which the Debtor held an interest. The court alsoied the Debtor’s motidtfor
reconsideration ofthe order granting stay relief.

Less than two weeks after the bankruptcy court denied the Debtor’s request to
reconsider its stayelief order, and wile his Chapter 7 case was pending, the Debtor
filed his Chapter 13 petitionHe had not obtained a Chapter 7 dischageéthe
Chapter 7 trustee had not abandoned the Prop&hgbankruptcy courpromptly
issued an ordeequiringthe Debtorto appear anghow causevhy his Chapter 13
caseshould not be dismissed as a violation of the automatic stay in his already
pending Qapter 7 caseAfter a hearingat which the Debtor appeared and argued
the bankruptcy courismissedhe Debtor’'s Chapter 13 cases a violation of the
automatic stayn his pending Chapter 7 cask als offered alternative grousdor
dismissal.

STANDARD OF REVIEW
“We review the bankruptcy court’s legal conclusialesnovoand its factual

findings for clear error’Ad Hoc Comm. of Ne@onsenting Creditors v. Peabody
Energy Corp. (In re Peabody Energy Corp33 F.3d 918, 924 (8th Cir. 2019)he
bankruptcy court’slecision to dismiss a Chapter 13 case is revidareah abuse of
discretion. Marshall v.McCarty (In re Marshall) 596 B.R. 366368 (B.A.P. 8th
Cir. 2019) aff'd, No. 191634, 2019 WL 4657414 (8th Cir. 2019)“[T]he
applicability of the automatic stay to a pending matter is an issue of laadarge

v. Vierkant (In re Vierkant240 B.R. 317, 320 (B.A.P. 8th Cir. 1999)

DISCUSSION
When a debtor files a bankruptcy petition, Bankruptcy Cod&&2(a)(3)

Imposesan automatic stagf “any act . . to exercise control over propermny the
estate.” 11 U.S.C. 862(a)(3). The stay is “applicable to all entities,” including the
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Debtor. 11 U.SC. 8362(a). The Eighth Circuit Court of Appeals has included within
the scope of the stay attempts to exercise control over praj¢hiy estate Knaus

v. Concordia Lumber Co., Inc. (In re Knau8g89 F.2d 773, 774 (8th Cir. 1989)
(quoting 11 U.S.C. 8362(a)(3f)Upon the filing of a bankruptcy petition, section
362 imposes automatically a stay upon most actions by creditors to satisfy their
claims against the debtor, including attentptsexercise control over property in

the estaté.).

As the bankruptcy court stated, other than the relief obtained by the Creditor,
the automatic stay in the Debtor’'s Chapter 7 case was still in place when the Debtor
filed his Chapter 13 petition.11 U.S.C. 8362(c)(1) and (Z)n the case of an
individual Chapter 7 debtogererallythe automatic stay “of an act against property
of the estate . . . continues until such property is no longer property of the estate,”
and the automatic “stay of any other act . . . continues until the earliest of . . . the
time the case is closgd. the time the case is dismissed; orthe time a discharge
Is granted or denied.”).

Based on the facts of this case, we agree with the bankruptcy court that the
filing of the Debtor's Chapter 13 case violated the automatic stay in his Chapter 7
case and was voidvierkant 240 B.R. at 325 (“[A]n an action taken in violation of
the automatic stay is void ab inifip By filing his Chapter 13 petitionhe Debtor
attempted to exercise control oves interest irthe Property, whichis undisputed
to beproperty of his Chapter 7 bankruptcy estatéherecord shows that tHaebtor
treated the Chapter 7 and Chapter 13 estates@guad. As he admits in his brief
on appeal, the Debtor listed his interest in the Property as an asseGhapter 13

2We take no position on the question of whether the filing of Debtor’s chapter 13
petition had any effect on the property of the bankrupstgte in his pending chapter

7 case.See In re ShankmaB82 B.R. 591, 595 (Bankr. E.D.N.Y. 2008) (“[l]f an

asset is property of the estate in a Chapter 7 case, it is not property dftthreatle

the time of the filing of the subsequent Chapter 13,casé therefore does not
become property of the estate in the Chapter 13 case. In other words, an asset cannot
be property of the estate in two bankruptcy cases at the same time.”).
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schedules. And, the record supports the bankruptcy court’s observation that the
Debtor filed his Chapter 13 case as an effort to stop the foreclofistime Property
noticedby the Creditor after ibbtained stayelief in the Debtor'sChager 7 case.
Seeln re Munroe 568 B.R. 631 (Bankr. E.D. Mich. 2017pebtors’ filing of
Chapter 13 case violated the automatic stay in theirpstilding Chapter 7 case
where it was obvious debtors filed the Chapter 13 case in an effort to obtain a stay
againstnd prevent a foreclosure sale by creditor who already obtained stay relief in
the Chapter 7 case). Asstbankruptcyourt found, the Debtor filed his Chapter 13
case less than two weeks after the court denied the Debtor’s motion to rectwesider t
order grantingelief from the stayo the Creditor

In its oral ruling, the bankruptcy court offered alternative grounds for
dismissing the DebtorGhapter 13 case. However, in its order to show cause, the
bankruptcy court only directeabdeDebtor to appear and show cause whyhiapter
13 case should not be dismissed as a violation of the automatic stay in his pending
Chapter 7 case. Any consideration of these alternative grounds is therefore
inappropriate.Young v. Youngn re Young, 507 B.R. 286, 2987 (B.A.P. 8th Cir.

2014) (reversing imposition of sanctions under 11 U.SID5 where bankruptcy
court's order to show cause did not mention possibility of being sanctioned for
alleged misrepresentations during hearing on order to show cissan V.
Goldman(ln re Morgar), 375 B.R. 838, 84851 (B.A.P. 8th Cir. 2007) (limiting
review of bankruptcy court's order to show cause to grounds set forth therein);
Crofford v. Conseco Fin. Serv'g Corfn re Crofford, 301 B.R. 880, 885 (B.A.P.

8th Cir. 2003) (limiting review of bankruptcy court's order to show cause to analysis
of FED. R. BANKR.P. 9011(c)(1)(B), where order to show cause did not maent
either bankruptcy court's inherent powers or 11 U.SID5.

CONCLUSION
For the reasons stated, thecision of the bankruptcy court is AFFIRMED.




